Forest Stewardship Council®

FSC and the Australian Illegal Logging Prohibition Act 2012.
On the 30th November 2012, the Australian ”Illegal Logging Prohibition Act 2012” entered into force. It
is the result of five years of considerable debate in which industry (inside Australia as well as in the
main timber providing countries) as well as NGOs were involved.
The official summary of the Act:
- It prohibits the importation of illegally logged timber and the processing of illegally logged raw
logs.
- It also requires importers of regulated timber products and processors of raw logs to conduct
due diligence in order to reduce the risk that illegally logged timber is imported or processed.
- Importers of regulated timber products must provide declarations, at the time of import, to the
Customs Minister about the due diligence that they have undertaken.
- It provides for inspectors to exercise monitoring, investigation and enforcement powers for the
purposes of this Act.
Interesting is that the Australian government considers that “these measures are an essential first step
towards a longer-term goal of Australia sourcing timber products from sustainably managed forests,
wherever they are in the world.”1
Interesting also is that one motive for the Act from the side of the government is that, without such legislation, effective legality policies in US and EU may lead to Australia becoming an alternative target for
illegal timber traders, meaning that Australia’s moral responsibility for the negative impacts of illegal
harvesting will increase.
Entry into force
The measures in the legislation will enter into force in two phases. Immediately,, importing of illegal
timber and products containing illegal timber as well as processing domestic illegally harvested timber is
forbidden. Two years after, the scope of the import ban will be extended with a list of “regulated products” and both importers and processors of domestic raw logs have to have due diligence systems in
place.
Complications
While the Act has elements that will enter into force immediately, it does not explain what is meant with
“illegal.” It simply says: “harvested in contravention of laws in force in the place (whether or not in Australia) where the timber was harvested.” That could mean that it is more limited in scope than the US
and the EU, where also trade and customs laws in the country of origin is included. Another problem is
that it foresees a specific list of products that would fall under the import ban, to be produced within two
years, but it gives the impression that the immediate import ban is covering all possible products based
on illegally harvested timber.
Also, the immediate ban is including “products that contain illegally logged timber”, whereas in two
years from now, the ban and due diligence will target “a list of regulated products”. This could read as
first an all encompassing ban, brought back to a more restricted one afterwards.

1

Mr. Kelly, Parliamentary Secretary for Agriculture, Fisheries and Forestry, at the Senate debate on 19 November 2012

1 of 4

FSC Global Development GmbH ∙ Charles‐de‐Gaulle‐Straße 5 ∙ 53113 Bonn ∙ Deutschland ∙
®

T +49 (0) 228 367 66 0 ∙ F +49 (0) 228 367 66 30 ∙ fsc@fsc.org ∙ www.fsc.org∙ FSC F000100
Geschäftsführer | Director: Kim Bering Becker Carstensen ∙ Sitz der Gesellschaft | Registered Office: Bonn, Deutschland
Handelsregister | Commercial register: Bonn HRB 15990

Forest Stewardship Council®

Another complication is that it will take time before the specific features of the required due diligence
systems will be clarified, also because the government has announced it wants to do that in a multistakeholder process (which is good by itself).
Similarities and differences with the US and EU legislation
The Australian legislators have clearly looked at both the existing legislation in the US (Lacey Act) and
EU (Timber Regulation). The key similarities and differences are:
1. All three cover both imported and domestically harvested timber.
2. As in the US, the Act includes exports, be it in Australia focussed on products containing domestic illegally harvested timber, not raw logs (the EU focus is on “placing on the EU market”
only).
3. As in the US, the Act requires a declaration about the timber legality at the point of import of
each shipment (in the EU the focus is on “placing on the market”, no declaration is needed).
4. As in the EU, the Act describes the essential (similar) features of a due diligence system importers have to apply in order to avoid illegal timber/products (the US requires exercising “due
care” without spelling out what that means).
5. As in the EU, the Act focuses on two groups of companies only, in this case importers and industries processing domestic timber (in the US anyone in the supply chain is liable).
6. As in the EU, the Act foresees implementing regulations that further clarify the duties of the related companies.
7. With regards to penalties, the Act sets the same maximum prison standard as the US (5 years),
and also sets maximum financial penalties (the EU leaving all this to each Member State). The
Act also allows for “forfeiture” of the goods, but does not go as far as Lacey, which also allows
forfeiture of the transport means used.
8. Unlike the US and EU laws, the Act goes in great detail about “monitoring, investigation and enforcement”.
9. Similar to the US, the Act does not foresee in officially recognised bodies that can assist in setting up and maintaining due diligence systems. It can be expected though, that, while not having a formal statues as Monitoring Organisations as in the EU, certification bodies or similar organisations in Australia will offer assistance companies, as a commercial arrangement, in setting up and implementing due diligence systems.

FSC’s response to the Australian Illegal Logging Prohibition Act
FSC strongly supports governmental action to ban the trade of illegally harvested timber. Illegal harvest
can lead to deforestation, forest degradation, and pollution of water and other resources for forest dependent communities. It can also include unacceptable working, payment and contractual conditions,
and corruption, tax evasion and questionable profit appropriations.
The presence of illegal timber in the market also directly impacts FSC’s mission, as it exerts negative
pressure on the prices for timber and forest products (estimates are between -7% and -16%), undermining the economic viability of investments required for responsible forest management and forest products consumption.
Legality alone is not a guarantee against forest degradation, biodiversity loss, violation of worker and
community rights, etc. And national legislation in timber producing countries is not a guarantee of ecologically and socially sound forest management practices, protection of High Conservation Value For-
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ests, and prohibition of natural forest conversion. That is why FSC promotes going beyond legality to
pursue FSC certification.

The role of forest certification schemes
The Act foresees that the implementing regulations will clarify whether, amongst others, certification
schemes can be wholly or partly fulfilling the due diligence requirements. Government representative
Kelly, in the Senate debate, underlined this: “…forest certification schemes that can demonstrate that
timber products have been harvested in compliance with the applicable laws of the country of harvest
may be used, where applicable, as part of an importer's due diligence process.”
The implementing regulations will be discussed with stakeholders in the coming year. Whether FSC as
such will be mentioned in these regulations is not sure. Governments usually are reluctant to refer specifically to a private scheme as they have no control over its development and performance.
For the domestic sector, however, the government seems to have no doubts: in the final version of the
Explanatory Memorandum of the Act, it says:
“Voluntary forest certification standards, such as those of the Forest Stewardship Council or Australian
Forestry Certification Scheme, can be used to provide an assurance that domestic timber is legally (and
sustainably) produced. Under these arrangements, approximately 90 per cent of timber produced in
Australia is sourced from certified forests. The remaining 10 percent of timber product that is not certified comes from wood supplied by small forest growers who are, nevertheless, required to comply with
the relevant state and territory regulations for growing and harvesting wood.”
With regards to forest certification in exporting countries the Memorandum shows that a lot of discussions have already taken place about the merits and costs of certification, and whether on the longer
term certification should even become an obligation. It refers to forest certification as one way to provide “an enabling environment which will allow producers to benefit from being part of the legal timber
market”.
In any case, the regulations will have to describe the criteria which such schemes have to comply with.
The EU Implementing Act on due diligence of July 2012 could be an example, not for its precise wording but the general idea. In particular, the requirement of field visits as part of annual audits is an important one to ensure that only robust schemes pass the test.
FSC’s work in 2012 and 2013 to comply fully with the requirements of the EU Timber Regulation will
certainly assist to ensure that also for Australian importers of timber and products and processors of
domestic timber, FSC certification will be reliable evidence of compliance with the Australian Act.
John Hontelez, FSC, December 1st, 2012
For more (official) information about this Act:
http://www.daff.gov.au/forestry/international/illegal-logging
about FSC’s role and expectations: Natalie Reynolds, Chief Executive FSC Australia, nreynolds@fscaustralia.org
On the EU TR regulation and US Lacey Act: www.fsc.org
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And: John Hontelez, Chief Advocacy Officer, FSC International: j.hontelez@fsc.org
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