
 

Call upon negotiators for 1st reading agreement on EU Public Procurement Directives to prevent undesired consequences for 

reliable, widely used private certification schemes
 

The new Directives on Public Procurement risk to 

driven labels and certificates as third party verification of sustainability characteristi

 

While at first glance, the language proposed by the Commission, by and large maintained by the Council and the EP IMCO Commit

the impression that reference to labels may become more important than in the 2004 Directive

We point in particular at the following restrictions in the proposals for article 41 of the Directive on Public Procurement a

Public Procurement by entities operating in the water

 

1) The Commission proposal
1
 and the Council position

subject-matter of the contract. This serious restriction can o

even worsened by the restrictive interpretation of social considerations in recital 41/39

compliance with higher standards than those set out by law.

 

There could have serious, probably unwanted, cons

authorities to find labels and certificates that exactly 

and therewith both authorities and bidders will face additional administrative

sustainability considerations. 
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 Council - General Approach position Document 16725/1/12 

3
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 Report on the proposal for a directive of the European Parliament and of the Council on public procurement
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reading agreement on EU Public Procurement Directives to prevent undesired consequences for 

reliable, widely used private certification schemes (Brussels, 12 February 2013)

s on Public Procurement risk to make it impossible for public authorities to continue using effective and reliable multi

driven labels and certificates as third party verification of sustainability characteristics.  

While at first glance, the language proposed by the Commission, by and large maintained by the Council and the EP IMCO Commit

the impression that reference to labels may become more important than in the 2004 Directive, we fear in practice the opposite could become true.

We point in particular at the following restrictions in the proposals for article 41 of the Directive on Public Procurement a

Public Procurement by entities operating in the water, energy, transport and postal services sectors: 

and the Council position
2
 (41.1.a

3
 /55.1.a) to only allow the use of labels if their requirements do not go beyond the 

This serious restriction can only be avoided by using the related EP IMCO amendments

even worsened by the restrictive interpretation of social considerations in recital 41/39
5
 which seems to prevent the reference to labels certifying 

standards than those set out by law. 

serious, probably unwanted, consequences for the use of labels and certificates of such restrictions. 

that exactly meet the sustainability needs that they would like to include in the requirements for a 

and therewith both authorities and bidders will face additional administrative, unnecessary burdens, in cases where authorities seek for higher 

for a Directive of the European Parliament and of the Council on public procurement, COM (2011) 896 1 

public procurement Directive and the second reference to the utilities Directive 

on the proposal for a directive of the European Parliament and of the Council on public procurement A7-0007/2013 and report on the proposal for a directive of the European Parl

procurement by entities operating in the water, energy, transport and postal services sectors A7-0034/2013 

Directive and the second reference to the utilities Directive 

reading agreement on EU Public Procurement Directives to prevent undesired consequences for 

February 2013) 

make it impossible for public authorities to continue using effective and reliable multi-stakeholder 

While at first glance, the language proposed by the Commission, by and large maintained by the Council and the EP IMCO Committee amendments, gives 

in practice the opposite could become true. 

We point in particular at the following restrictions in the proposals for article 41 of the Directive on Public Procurement and article 55 of the Directive on 

if their requirements do not go beyond the 

nly be avoided by using the related EP IMCO amendments
4
 instead.  The restriction is 

which seems to prevent the reference to labels certifying 

of such restrictions. It will be harder for contracting 

they would like to include in the requirements for a call for tender, 

burdens, in cases where authorities seek for higher 

on the proposal for a directive of the European Parliament and of the Council 



 

2) The requirement that economic operators carrying a specific label should not participate in the governance of that particular

(art.41.1e/55.1.e
6
). Such a requirement is not part of the existing 2004 Directive and 

representatives in their governance structure, also when they are a structural minority as part of a balanced multi

FSC.  

 

This provision may have been introduced to avoid bus

regarding products with a forest or agricultural origin. The proposed texts, of all three institutions, ignore the vanguard r

those with a balanced multi-stakeholder structure, have played in promoting sustainable production methods, in particular in the forestry and agriculture

sectors. These labels now risk to be punished for their comprehensive approaches. Rather than th

why companies are part of balanced multi-stakeholder governance structures, what role and influence they have or not have, whether or not such labels 

have safeguards against dominance by economic opera

 

Furthermore we want to point at an inconsistency in the positions as regards the possibility to use labels in relation to tec

extend this to award criteria or contract performance clauses. See paragraph 41.1./

for the IMCO Committee proposal to extend the scope of article 41 to “certificates”. Product labels are a helpful and visible

sustainable production process of the product carrying it, but they are not the only way to proof sustainability claims. Therefore this article should be 

extended to certificates that also ensure compliance with a sustainability standard that is third

 

We seriously doubt whether the above was the intention of Commission, Council and IMCO and therefore call upon the three part

negotiations on a first reading compromise, to take measures to prevent such a scenario.

Authority to use the full potential of labels and certificates as a valid reference for compliance with sustainability criter

specifications, award criteria or contract performance clauses

standards.  

 

We have highlighted below the inconsistencies that may prevent the reference to labels and certificates in the future Directi

suggestions: 
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The requirement that economic operators carrying a specific label should not participate in the governance of that particular

). Such a requirement is not part of the existing 2004 Directive and may lead to a de facto exclusion of labels that have business 

representatives in their governance structure, also when they are a structural minority as part of a balanced multi

This provision may have been introduced to avoid business driven greenwash labels, the current formulation can have major negative impacts, in particular 

regarding products with a forest or agricultural origin. The proposed texts, of all three institutions, ignore the vanguard r

stakeholder structure, have played in promoting sustainable production methods, in particular in the forestry and agriculture

sectors. These labels now risk to be punished for their comprehensive approaches. Rather than this sweeping exclusion, the Directive should appreciate 

stakeholder governance structures, what role and influence they have or not have, whether or not such labels 

have safeguards against dominance by economic operators, etc. 

Furthermore we want to point at an inconsistency in the positions as regards the possibility to use labels in relation to tec

extend this to award criteria or contract performance clauses. See paragraph 41.1./55.1.
7
, as opposed to paragraph 41.2/55.2

for the IMCO Committee proposal to extend the scope of article 41 to “certificates”. Product labels are a helpful and visible

the product carrying it, but they are not the only way to proof sustainability claims. Therefore this article should be 

extended to certificates that also ensure compliance with a sustainability standard that is third-party verified, without the need of a

We seriously doubt whether the above was the intention of Commission, Council and IMCO and therefore call upon the three part

negotiations on a first reading compromise, to take measures to prevent such a scenario. The future Directives should not prevent a Contracting 

Authority to use the full potential of labels and certificates as a valid reference for compliance with sustainability criter

specifications, award criteria or contract performance clauses, even if this particular label or certificate sets out higher social and environmental 

We have highlighted below the inconsistencies that may prevent the reference to labels and certificates in the future Directi

public procurement Directive and the second reference to the utilities Directive 

The requirement that economic operators carrying a specific label should not participate in the governance of that particular label 

a de facto exclusion of labels that have business 

representatives in their governance structure, also when they are a structural minority as part of a balanced multi-stakeholder structure, such as 

iness driven greenwash labels, the current formulation can have major negative impacts, in particular 

regarding products with a forest or agricultural origin. The proposed texts, of all three institutions, ignore the vanguard role that several labels, including 

stakeholder structure, have played in promoting sustainable production methods, in particular in the forestry and agriculture 

is sweeping exclusion, the Directive should appreciate 

stakeholder governance structures, what role and influence they have or not have, whether or not such labels 

Furthermore we want to point at an inconsistency in the positions as regards the possibility to use labels in relation to technical specifications only, or to 

, as opposed to paragraph 41.2/55.2
8
. Finally, we call for support 

for the IMCO Committee proposal to extend the scope of article 41 to “certificates”. Product labels are a helpful and visible information tool on the 

the product carrying it, but they are not the only way to proof sustainability claims. Therefore this article should be 

party verified, without the need of a label. 

We seriously doubt whether the above was the intention of Commission, Council and IMCO and therefore call upon the three parties, in the upcoming 

irectives should not prevent a Contracting 

Authority to use the full potential of labels and certificates as a valid reference for compliance with sustainability criteria set by it in technical 

, even if this particular label or certificate sets out higher social and environmental 

We have highlighted below the inconsistencies that may prevent the reference to labels and certificates in the future Directive and made the following 



 

 

Council - General Approach position Document 

16725/1/12 

Article 41 Labels’s 
9
 

Paragraph 1 subparagraph 1 

1. Where contracting authorities intend to purchase 

works, supplies or services with specific 

environmental, social or other characteristics they 

may, in the technical specifications, the award 

criteria or the contract performance clauses, require 

and refer to a specific label as means of proof that 

the works, services or supplies correspond to such 

requirements or criteria, provided that all of the 

following conditions are fulfilled: 

                                                           
9
 Article 55 in the General Approach position Document 18011/12 Proposal for a Directive of the European Parliament and of the Council on procurement by entities operating in the water, energ

postal services sectors 
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 Ibid 

 

IMCO – according to vote on 18 December 2012 Which text is most enabling for sustainable public 

Article 41
10

 Certificates and labels 

Paragraph 1 subparagraph 1 

 

1. Where contracting authorities intend to purchase 

works, supplies or services with specific 

environmental, social or other characteristics they 

award 

criteria or the contract performance clauses, require 

and refer to a specific label as means of proof that 

the works, services or supplies correspond to such 

requirements or criteria, provided that all of the 

1. Where contracting authorities lay down 

environmental, social or other requirements or 

criteria, in the technical specifications, the award 

criteria or the contract performance clauses they 

may require a specific label or certificate as means 

of proof that these works, services or supplies 

correspond to such requirements or criteria 

provided that all of the following conditions are 

fulfilled:  

 

We call for accepting IMCO’s demand for inclusion 

of certificates

to proof sustainability claims.

Furthermore, both texts miss the opportunity to 

clarify that the contracting authority could specify 

that more than one label or certificate

accepted as means of proof that the purchased 

items correspond to the desired characteristics. 

For example where the contracting authority has 

already decided that two or more labels or 

certificates are equivalent, it would be helpful to 

tenderers to state upfront that such labels will be 

accepted.  

oposal for a Directive of the European Parliament and of the Council on procurement by entities operating in the water, energ

Which text is most enabling for sustainable public 

procurement? 

We call for accepting IMCO’s demand for inclusion 

certificates because labels are not the only way 

to proof sustainability claims. 

Furthermore, both texts miss the opportunity to 

clarify that the contracting authority could specify 

more than one label or certificate will be 

accepted as means of proof that the purchased 

items correspond to the desired characteristics.  

For example where the contracting authority has 

already decided that two or more labels or 

certificates are equivalent, it would be helpful to 

s to state upfront that such labels will be 

 

oposal for a Directive of the European Parliament and of the Council on procurement by entities operating in the water, energy, transport and 



 

Article 41 Labels 

Paragraph 1 subparagraph 1 point a 

(a) the requirements to be met in order to obtain 

the label only concern criteria which are linked to 

the subject-matter of the contract and are 

appropriate to define characteristics of the works, 

supplies or services that are the subject-matter of 

the contract;  

Article 41 Labels 

Paragraph 1 subparagraph 1 point c 

(c) the labels are established in an open and 

transparent procedure in which all relevant 

stakeholders, including government bodies, 

consumers, manufacturers, distributors and non-

governmental organisations, may participate; 

 

Article 41 Certificates and labels 

Paragraph 1 subparagraph 1 point a 

 

(a) the requirements to be met in order to obtain 

criteria which are linked to 

are 

appropriate to define characteristics of the works, 

matter of 

(a) the requirements to be met in order to obtain 

the label or the certificate are appropriate to 

define characteristics of the works, supplies or 

services that are the subject-matter of the 

contract;  

We call, with emphasis, to follow the IMCO 

approach since it 

the choice for labels and 

themselves go beyond the requirements for the 

subject-matter. 

Article 41 Certificates and labels 

Paragraph 1 subparagraph 1 point c 

 

(c) the labels are established in an open and 

transparent procedure in which all relevant 

stakeholders, including government bodies, 

-

(c) the labels or certificates are established in an 

open and transparent procedure in which all 

relevant stakeholders, including governmental and 

non governmental organisations, have a 

substantial role. 

This Council text is better because:

It is administratively less burdensome for a 

contracting authority to check that a 

label/certification allows participation of all 

stakeholders, than to check that the role of all 

stakeholders is ‘substantial’.

However, the list of example stakeholders could be 

cut as the term ‘relevant stakeholders’ 

there is a case by case judgment for the 

contracting authority. This would result in this text:

(c) the labels or certificates are established in an 

We call, with emphasis, to follow the IMCO 

approach since it does not systematically exclude 

the choice for labels and certificates that by 

themselves go beyond the requirements for the 

matter.  

This Council text is better because: 

It is administratively less burdensome for a 

ontracting authority to check that a 

label/certification allows participation of all 

stakeholders, than to check that the role of all 

stakeholders is ‘substantial’. 

However, the list of example stakeholders could be 

cut as the term ‘relevant stakeholders’ means 

there is a case by case judgment for the 

contracting authority. This would result in this text: 

c) the labels or certificates are established in an 



 

Article 41 Labels 

Paragraph 1 subparagraph 1 point e 

(e) the requirements to be met in order to obtain 

the label are set by a third party which is 

independent from the economic operator applying 

for the label. 

 

open and transparent procedure in which all 

relevant stakeholders may participate

Article 41 Certificates and labels 

Paragraph 1 subparagraph 1 point e 

 

requirements to be met in order to obtain 

the label are set by a third party which is 

independent from the economic operator applying 

(e) the requirements to be met in order to obtain 

the label, or the certificate are set by a third party 

which is independent from the economic operator 

applying for the label or certificate. The third party 

may be a specific national or governmental body 

or organisation. 

 

Both versions are unacceptable as they both will 

lead to exclusion of labels and certifi

based on multi

(representatives of) the business sector. Also in 

cases where these are a structural minority as part 

of a multi-stakeholder structure, such as FSC is.

The addition in the IMCO amendments may l

contracting authorities into thinking that other 

third parties are not acceptable.

So we propose to replace this sentence with 

something like

dominated in its governance structure by business 

interests are not allowed

The opportunity has been missed to set, in this 

sub-paragraph, a standard for the verification 

process – 

independent third party. This will avoid self

declarations being acceptable and restrict the 

open and transparent procedure in which all 

relevant stakeholders may participate; 

Both versions are unacceptable as they both will 

lead to exclusion of labels and certificates that are 

based on multi-stakeholder governance including 

(representatives of) the business sector. Also in 

cases where these are a structural minority as part 

stakeholder structure, such as FSC is. 

The addition in the IMCO amendments may lead 

contracting authorities into thinking that other 

third parties are not acceptable. 

So we propose to replace this sentence with 

something like: “labels and certificates that are 

dominated in its governance structure by business 

interests are not allowed for use”  

The opportunity has been missed to set, in this 

paragraph, a standard for the verification 

 i.e. that it must be carried out by an 

independent third party. This will avoid self-

declarations being acceptable and restrict the 



 

Article 41 Labels 

Paragraph 1 subparagraph 2 

Contracting authorities requiring a specific label 

shall accept all equivalent labels that use the 

requirements of the specific label indicated by the 

contracting authorities. Contracting authorities shall 

accept other appropriate means of proving such 

requirements, which may include a technical dossier 

of the manufacturer, where the economic operator 

concerned has no possibility of obtaining the label 

within the relevant time limits, provided that the 

lack of access is not attributable to the economic 

operator concerned. 

 

 

types of labels or certificates to third party verified 

standards. 

Article 41 Certificates and labels 

Paragraph 1 subparagraph 2 

 

Contracting authorities requiring a specific label 

the 

requirements of the specific label indicated by the 

contracting authorities. Contracting authorities shall 

accept other appropriate means of proving such 

uirements, which may include a technical dossier 

of the manufacturer, where the economic operator 

concerned has no possibility of obtaining the label 

within the relevant time limits, provided that the 

lack of access is not attributable to the economic 

Contracting authorities requiring a specific label or 

certificate shall accept all equivalent labels that 

fulfil the requirements of the specific label or 

certificate indicated by the contracting authorities. 

Contracting authorities shall also accept other 

appropriate means of proof for such requirements, 

which may include a technical dossier of the 

manufacturer or other appropriate means of proof 

where the economic operator concerned has no 

access to the label, or no possibility of obtaining 

them within the relevant time limit, provided that 

the lack of access is not attributable to the 

economic operator concerned. It shall be the 

responsibility of the tenderer to prove equivalence 

with the label requested.  

Both texts effectively make the reference point for 

equivalence of the requirements of the indicated 

label or certificate rather than with the contracting 

authority’s specified characteristics to be proven 

by the label or certificate. This seems contrary to 

the intent of Article 41(1) subparagraph 1, 

notwithstanding the fact that the contracting 

authority might have simply copied the text of 

relevant criteria of a

Directive should not anticipate only this 

eventuality.

As it stands, IMCO’s text is better because:

• By using ‘

does not raise the standard from 

equivalent to identical.

• It is explicit 

showing equivalence lies

We welcome the fact the burden of proof is on the 

labels or certificates to third party verified 

 

Both texts effectively make the reference point for 

equivalence of the requirements of the indicated 

label or certificate rather than with the contracting 

ity’s specified characteristics to be proven 

by the label or certificate. This seems contrary to 

the intent of Article 41(1) subparagraph 1, 

notwithstanding the fact that the contracting 

authority might have simply copied the text of 

relevant criteria of a label or certificate. Surely the 

Directive should not anticipate only this 

eventuality. 

As it stands, IMCO’s text is better because: 

By using ‘fulfil’ rather than ‘use’ it arguably 

does not raise the standard from 

equivalent to identical. 

It is explicit about where the burden for 

showing equivalence lies. 

We welcome the fact the burden of proof is on the 



 

Article 41 Labels 

Paragraph 2 

2. Where a label fulfils the conditions provided in 

points (b), (c), (d) and (e) of paragraph 1 but also 

sets out requirements not linked to the subject-

matter of the contract, contracting authorities shall 

not require the label as such but may define the 

technical specification by reference to those of the 

detailed specifications of that label, or, where 

necessary, parts thereof, that are linked to the 

subject-matter of the contract and are appropriate 

to define characteristics of this subject-matter. 

 

tenderer claiming the equivalence, not on the 

contracting authority that identifies a certain label 

or certificate.

However, given that we call upon you 

reference to labels that may go beyond the 

requirements for the call for tender, it is logical to 

require that equivalent labels must match the 

specified requirements for the tender rather than 

all the criteria of the specified label.

Article 41 Certificates and labels 

Paragraph 2 

 

2. Where a label fulfils the conditions provided in 

points (b), (c), (d) and (e) of paragraph 1 but also 

-

authorities shall 

l as such but may define the 

by reference to those of the 

detailed specifications of that label, or, where 

necessary, parts thereof, that are linked to the 

matter of the contract and are appropriate 

2. Where a label or certificate fulfils the conditions 

provided in points (b), (c), (d) and (e) of paragraph 

1 but also sets out requirements not linked to the 

subject-matter of the contract, contracting 

authorities may define the technical specification 

by reference to the detailed specifications of that 

label or certificate, or, where necessary, parts 

thereof, that are linked to the subject-matter of 

the contract and are appropriate to define 

characteristics of this subject-matter. 

As regards the Council form

require the label”, we refer to our opposition 

expressed in relation to 41.1.a

Moreover, in both cases, the relation between 

labels and the tender is limited to technical 

specifications, whereas both, in their amendments 

to 41.1.a. exten

specifications, the award criteria or the contract 

performance clauses”.

adapting this paragraph 2 in that sens

tenderer claiming the equivalence, not on the 

contracting authority that identifies a certain label 

or certificate. 

However, given that we call upon you to allow 

reference to labels that may go beyond the 

requirements for the call for tender, it is logical to 

require that equivalent labels must match the 

specified requirements for the tender rather than 

all the criteria of the specified label. 

As regards the Council formulation “shall not 

require the label”, we refer to our opposition 

expressed in relation to 41.1.a 

Moreover, in both cases, the relation between 

labels and the tender is limited to technical 

specifications, whereas both, in their amendments 

to 41.1.a. extend the scope to “ technical 

specifications, the award criteria or the contract 

performance clauses”. We call for consistence by 

ng this paragraph 2 in that sense. 



 

Recital 28
11

 

(28) Contracting authorities that wish to purchase 

works, supplies or services with specific 

environmental, social or other characteristics should 

be able to refer to particular labels, such as the 

European Eco-label, (multi-)national eco-labels or 

any other label provided that the requirements for 

the label are linked to the subject-matter of the 

contract, such as the description of the product and 

its presentation, including packaging requirements. 

It is furthermore essential that these requirements 

are drawn up and adopted on the basis of 

objectively verifiable criteria, using a procedure in 

which stakeholders, such as government bodies, 

consumers, manufacturers, distributors and 

environmental organisations, can participate, and 

that the label is accessible and available to all 

interested parties. It should be avoided that 

references to labels would have the effect of 

restricting innovation. 

Recital 41 
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 Recital 36 in the General Approach position Document 18011/12 Proposal for a Dire

postal services sectors  
12

 Ibid 

 

Recital 28
12

  

(28) Contracting authorities that wish to purchase 

supplies or services with specific 

environmental, social or other characteristics should 

be able to refer to particular labels, such as the 

labels or 

any other label provided that the requirements for 

matter of the 

contract, such as the description of the product and 

its presentation, including packaging requirements. 

It is furthermore essential that these requirements 

are drawn up and adopted on the basis of 

criteria, using a procedure in 

which stakeholders, such as government bodies, 

consumers, manufacturers, distributors and 

environmental organisations, can participate, and 

that the label is accessible and available to all 

voided that 

references to labels would have the effect of 

(28) Contracting authorities that wish to 

purchase works, supplies or services with 

specific environmental, social or other 

characteristics should be able to refer to 

particular labels or certificates, such as the 

European Eco-label, (multi-) national ecolabels 

or any other label or certificate provided that 

the requirements for the label are linked to the 

subject-matter of the contract, such as the 

description of the product and its presentation, 

including packaging requirements. It is 

furthermore essential that these requirements 

are drawn up and adopted on the basis of 

objectively verifiable criteria, using a procedure 

in which stakeholders, such as government 

bodies, consumers, manufacturers, distributors, 

environmental organisations and social 

partners, can participate, and that the label is 

accessible and available to all interested parties. 

The Directive should make it possible to use labels 

as (non exclusive) evidence th

are met, also if these labels by themselves have 

additional requirements that are not linked to the 

subject-matter. 

This recital should clarify that labels can prove 

compliance with characteristics set out in the 

award criteria and the

clauses.  

Recital 41  

Recital 36 in the General Approach position Document 18011/12 Proposal for a Directive of the European Parliament and of the Council on procurement by entities operating in the water, energy, transport and 

The Directive should make it possible to use labels 

as (non exclusive) evidence that the requirements 

are met, also if these labels by themselves have 

additional requirements that are not linked to the 

matter.  

This recital should clarify that labels can prove 

compliance with characteristics set out in the 

award criteria and the contract performance 

ctive of the European Parliament and of the Council on procurement by entities operating in the water, energy, transport and 



 

 

 

 
 

 

(41) [...] In order to better integrate social 

considerations in public procurement, procurers 

may include, in the award criteria and in contract 

performance clauses, characteristics related to the 

working, employment and environmental 

conditions, and require the production of 

certificate or labels drawn up by independent 

bodies attesting compliance by the economic 

operator with rules and standards set in those 

fields, which apply where the works are executed, 

services provided or goods produced or supplied, 

as set out in international conventions, in Union 

and national law as well as in collective 

agreements concluded in accordance with national 

law and practices which respect Union law [...] 

We support important elements of the IMCO 

amendment, as it strengthens the scope for social 

requirements. However, here reference to labels 

and certificates is lim

compliance with existing legislation and collective 

agreements. In combination with the current 

version of article 41/55.1.a this could 

hindrance to the development of sustainable 

public procurement by preventing the referen

labels certifying compliance with higher standards 

than those set out by law. 

. 

We support important elements of the IMCO 

amendment, as it strengthens the scope for social 

requirements. However, here reference to labels 

and certificates is limited to those that confirm 

compliance with existing legislation and collective 

agreements. In combination with the current 

version of article 41/55.1.a this could be a 

hindrance to the development of sustainable 

public procurement by preventing the reference to 

labels certifying compliance with higher standards 

than those set out by law.  


